
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   01/27/22 

 
 

- 1 - 

 1.  TIME:  9:00   CASE#: MSC18-00216 
CASE NAME: CHEVRON U.S.A.  VS.  WILLIAMS SCOTSMAN, INC. 
HEARING ON MOTION FOR SUMMARY ADJUDICATION  (3rd through 6th C/As) 
FILED BY WILLIAMS SCOTSMAN, INC. 
* TENTATIVE RULING: * 
 
Off calendar per notice filed by moving party on January 14, 2022. 
 

  

 2.  TIME:  9:00   CASE#: MSC18-01165 
CASE NAME: STEPP VS. DANVILLE GARDEN 
HEARING ON MOTION FOR STAY PROCEEDINGS 
FILED BY DANVILLE GARDEN SHOPPING CENTER, INC. 
* TENTATIVE RULING: * 
 
Defendant Danville Garden Shopping Center, Inc., Cross-defendants EDHK, Inc., Edward Kim, 

Mahendra Bhukhan, and Dhansukh Manaklal, and Plaintiffs Larry Stepp, Larry McColm, and 

Joanne McColm move for a stay of the litigation, pending further investigation of the spread of 

alleged environmental contamination at the site, a shopping center in Danville.   This 

investigation is needed to inform the proper resolution of the various claims, cross-claims, and 

defenses. The only parties who do not join in the motion are the Estates of Faye Butler and 

Robert James.  Those parties have, however, filed notice that they do not oppose the motion.  

Courts have general authority to stay proceedings in the interests of justice.  (Freiberg v. City of 

Mission Viejo (1995) 33 Cal.App.4th 1484, 1489.) The motion does not set a time limit on the 

stay, but provides that a case management conference would be held on November 4, 2022 in 

order to ascertain whether the stay should be lifted at that time. 

Granted. 

 

  

 3.  TIME:  9:00   CASE#: MSC19-02506 
CASE NAME: PORTER VS. CITY OF RICHMOND 
HEARING ON MOTION FOR DISCOVERY PURSUANT TO EVIDENCE CODE 1043 
FILED BY JASIAH FRANKLIN 
* TENTATIVE RULING: * 
 

Plaintiffs, the children of Rashanda Franklin, bring this action against the City of 

Richmond.  Ms. Franklin called the police to her home one evening because of the presence of 

her ex-boyfriend, Lawyer McBride.  The police came, investigated, and briefly detained McBride.  

They did not seek an emergency protective order or arrest McBride, and he was released.  

The next morning, McBride murdered Franklin.  Plaintiffs allege that the officers failed to perform 

specified mandatory duties in addressing the incident, resulting in Franklin’s death. 
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Plaintiffs have filed this Pitchess motion in order to obtain information from the Internal 

Affairs Division investigation concerning the events involved in this case.  Defendant asserts 

that under the required two-step procedure for considering Pitchess motions, plaintiffs have 

failed to show good cause for the motion.  While Pitchess motions grow from the California 

Supreme Court case (Pitchess v. Superior Court (1974) 11 Cal.3d 531), they are now 

considered under the statutory provisions of Evidence Code sections 1043-45, which are 

designed to balance the officers’ constitutional rights with those of the moving party. 

In many Pitchess motions, the matter is a criminal case, and the motion seeks to obtain 

information concerning the discoverability of information about the conduct of the involved 

officers that do not involve the crime at issue in the case, but instead involve alleged misconduct 

with other people, at other times and places.  In this case, plaintiffs seek information arising from 

an investigation of this particular incident, potentially including statements made by the involved 

officers concerning the incident.  Thus, in the typical case, balancing the privacy rights of the 

officers against the importance of the information (which may be relatively tangential to the 

issues in the case) may result in a determination that there is no good cause for the production, 

or that relatively little information should be disclosed. In this case, the information requested is 

tied closely to the conduct at issue in the case. 

“A showing of good cause is measured by ‘relatively relaxed standards’ that serve “to 

insure the production’ for trial court review of ‘all potentially relevant documents.’”  (People v. 

Gaines (2009) 46 Cal.4th 172, 179.)  Counsel’s declaration must provide a specific factual 

scenario that establishes the plausible foundation for the alleged misconduct.  (Warrick v. 

Superior Court (2005) 35 Cal.4th 1011, 1016.)  The information sought need not be admissible 

at trial.  (Larry E. v. Superior Court (1987) 194 Cal.App.3d 25, 31-32.)  Accordingly, internal 

affairs reports are discoverable pursuant to a Pitchess motion, but sometimes excluding the 

conclusions of the investigating officer.  (Haggerty v. Superior Court (2004) 117 Cal.App.4th 

1079, 1088.)  Because this is a civil case, the conclusions of the investigating officer are not 

automatically excluded under Evidence Code section 1045(b)(2), but are excluded only if the 

court finds that they would be “of little or no practical benefit.”  (Id.)  Moreover, the ordinary rule 

that only the contact information or witnesses is provided applies only in criminal cases, not in a 

civil case as long as the court finds that disclosure of witness identities would not provide the 

substance of the relevant information in the report.  (Id., at 1089-90.) 

Without belaboring the details, counsel’s declaration adequately establishes the potential 

relevance of the Internal Affairs report.  While defendant argues that the officers’ body-camera 

footage, which they have provided to the Court, shows that the plaintiffs’ version of events is not 

plausible, the Court disagrees.  Allegedly, there was a prior history of violent acts by McBride on 

Franklin, of which the Police Department may have known.  Even complete body camera 

footage may not show everything that occurred, or explain what occurred.   Disclosure of 

percipient witnesses also may yield relevant information.  

Another issue in this case concerns the whether the plaintiffs timely filed a claim with the 

City in compliance with Government Code section 910 et seq.  Plaintiffs rely on the delayed 

discovery rule, and another Department of this court previously ruled that this claim raises 
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factual issues.  Plaintiffs assert that they were advised by a city representative that the officers 

had nothing wrong, and they delayed their claim in reliance on that statement.  Defendant 

asserts that underlying investigation is not relevant, but it could be if it showed that such a 

representation was made and was knowingly false. 

Having found good cause, the Court must determine the extent of the documents that 

would be produced.  Police reports, call logs, dispatch reports, and body camera footage have 

been provided.  Conclusions of the investigating officer may not be disclosable. 

The Court finds that good cause has been shown for the requested discovery.  The City 

is directed to appear at a date to be selected at the hearing on this motion, in person, with 

counsel, the City’s custodian of records for the appropriate files, and a certified court reporter.  

The Court will hold an in chambers conference, without plaintiff’s counsel, at which the Court will 

review the documents in the file and determine which will be disclosed.  Counsel for the parties 

are to meet and confer on the proper terms of a confidentiality order for any documents or 

information that the Court orders disclosed. 

Counsel are to appear in order to set the date for the in chambers hearing. 

 

  

 4.  TIME:  9:00   CASE#: MSC19-02678 
CASE NAME: HECTOR SALAZAR VS. CREATIVE CEILINGS 
SPECIALLY SET COMPLIANCE HEARING 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
The settlement administrator’s declaration indicates that the deadline to cash settlement checks 
is February 16, 2022, and that on March 18, 2022, “the necessary paperwork to report the 
unclaimed funds was sent to the California State Controller’s Office – Unclaimed Property 
Fund.”  Since those dates have not occurred yet, the compliance hearing is continued to April 7, 
2022.  Plaintiff is directed to fill an updated compliance statement no later than April 1, 2022. 
The hearing is continued to April 7, 2022, 9:00 a.m. 

 

  

 5.  TIME:  9:00   CASE#: MSC20-02432 
CASE NAME: PLASCENIA  VS.  THE COUNTER WALNUT CREEK 
HEARING ON MOTION TO STRIKE 
FILED BY THE COUNTER WALNUT CREEK, LP 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the motion to strike brought by defendant The Counter 

Walnut Creek LP (“Walnut Creek”).  The motion is directed to plaintiff’s First Amended 

Complaint (“FAC”), filed on September 3, 2021. 
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 Defendant Walnut Creek’s motion to strike is denied.  Defendant’s unopposed request 

for judicial notice is granted.  Defendant shall file an answer on or before February 16, 2022. 

 A. The Relief Defendant Seeks. 

 The Court notes the comparatively narrow scope of the relief sought in defendant Walnut 

Creek’s motion.  The relief sought is limited as follows. 

 First, defendant Walnut Creek has brought only a motion to strike; there is no companion 

demurrer.  Accordingly, defendant concedes, for purposes of this motion, that all 10 causes of 

action allege facts sufficient to constitute a cause of action against defendant. 

 Second, defendant Walnut Creek’s motion to strike is directed only to the Tenth Cause 

of Action brought under the Labor Code Private Attorneys General Act of 2004.  (See Notice of 

Motion, filed on 12-6-21, pp. 3:10–4:12.)  Defendant does not seek to strike any allegations from 

the First through the Ninth Causes of Action. 

 Third, defendant Walnut Creek seeks to strike the allegations identified in the 

notice of motion only as they pertain to what defendant has labeled “the Non-Walnut Creek 

Defendants.”  These defendants include six LLCs that operate restaurants in locations other 

than Walnut Creek: 

• Corte Madera 

• Cupertino 

• Mountain View 

• Palo Alto 

• San Mateo 

• Santana Row (San Jose) 
 

(Notice of Motion, p. 2:25–3:4; Opening Memorandum, p. 1:4-6.) 

Defendant Walnut Creek’s briefing is ambiguous as to whether “the Non-Walnut Creek 

Defendants” also include defendants CI Management LLC, Counter Intelligence LLC, and Peter 

E. Katz.  Defendant sometimes refers only to the location-specific entity defendants, sometimes 

to all of the entity defendants, and sometimes to all of the named defendants other than 

defendant Walnut Creek.  The Court will err on the side of caution, and will assume that the 

motion seeks to strike the identified allegations as they pertain to all nine named defendants 

other than defendant Walnut Creek. 

B. Defendant’s Unsupported Assertions. 

Defendant Walnut Creek asserts that it and each of “The Counter” restaurant entities is a 

franchisee, and that a non-party entity named “The Counter Custom Burgers” is the franchisor.  

(Opening Memorandum, p. 1:2-8.)  The Court has not considered such assertions in deciding 

defendant’s motion, because they are not supported by references to the First Amended 

Complaint, or to matters of which the Court can take judicial notice.  In fact, defendant’s 
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assertion of a franchise relationship directly contradicts the allegations of the First Amended 

Complaint.  (FAC, ¶ 40.) 

Defendant Walnut Creek also asserts as follows: 

At no time did [plaintiff] work at any of the Non-Walnut Creek Defendants’ 
restaurants.  He cannot claim that he missed a meal break at any of the Non-
Walnut Creek Defendants’ restaurants, that he was denied a rest break at any of 
the Non-Walnut Creek Defendants’ restaurants, that he was not paid his overtime 
from any of the Non-Walnut Creek Defendants’ restaurants, that he was not paid 
his wages due at the time of discharge from any of the Non-Walnut Creek 
Defendants’ restaurants or any of the other allegations in the FAC against any of 
the Non-Walnut Creek Defendants’ restaurants because he did not work at any of 
the Non-Walnut Creek Defendants’ restaurants. 
 

(Opening Memorandum, p. 7:12-19.)  While these assertions are also unsupported, the point is 

moot, because plaintiff does not dispute for purposes of this motion that he worked only at the 

physical premises of the Walnut Creek restaurant. 

 C. The Court’s Prior Ruling. 

 On August 26, 2021, the Court sustained defendant Walnut Creek’s demurrer to 

plaintiff’s original Complaint.  This prior ruling is of course relevant to defendant Walnut Creek’s 

present motion to strike, but with two caveats. 

 First, the original Complaint did not state a PAGA cause of action; defendant Walnut 

Creek demurred to the Complaint’s nine class action causes of action.  The present motion is 

limited to the new PAGA cause of action, which has not yet been tested by a demurrer or a 

motion to strike. 

Second, the Court in its prior ruling sustained only defendant’s special demurrer for 

uncertainty.  (Code Civ. Proc., § 430.10, subd. (f).)  In the original Complaint, plaintiff did not 

identify the location where he worked, and alleged only conclusory allegations concerning the 

relationship among the named defendants.  In the First Amended Complaint, plaintiff now 

alleges that he worked at the Walnut Creek premises, and plaintiff sets forth more detailed 

allegations concerning the relationship among the named defendants.  (FAC, ¶ 4 and ¶¶ 23-44.)  

 D. Sufficiency of the LWDA Notice. 

 Defendant Walnut Creek argues that plaintiff’s LWDA notices are inadequate, insofar as 

they assert Labor Code violations against the Non-Walnut Creek defendants.  The Court finds 

that this argument lacks merit. 

The governing statute provides that an employee shall give the LWDA written notice of 

“the specific provisions of this code alleged to have been violated, including the facts and 

theories to support the alleged violation.”  (Lab. Code, § 2699.3, subd. (a)(1)(A).)  By its terms, 

this notice requirement concerns the Labor Code violations that are the subject of the notice, 

and not the various legal theories under which a given party might be deemed an employer 
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liable for such violations.  If, as defendant Walnut Creek concedes for purposes of this motion, 

the LWDA notices describe the subject Labor Code violations with adequate particularity as to 

defendant Walnut Creek, then the LWDA notices must be deemed adequate as to the Non-

Walnut Creek Defendants as well. 

 E. Sufficiency of the PAGA Allegations. 

 The parties apparently agree that the dispositive issue is whether plaintiff has 

adequately alleged at least one of three legal theories, as against the Non-Walnut Creek 

Defendants: (1) joint employer liability; (2) alter ego liability, or; (3) single enterprise liability.  

Because the Court finds that plaintiff has adequately alleged a joint employer theory of liability, 

the Court need not reach the other two theories. 

  E-1. Plaintiff’s New Allegations. 

 In the First Amended Complaint, plaintiff alleges the following new facts — i.e., facts not 

alleged in the original Complaint — concerning the relationship among the named defendants: 

• Plaintiff’s paystubs showed an employer address in Los Angeles that “has never 
been a registered office location of The Counter Walnut Creek LP or for its agent 
for service of process.”  (FAC, ¶ 24.) 
 

• The records of the California Secretary of State originally showed The Counter 
Walnut Creek’s office location, and its agent for service of process location, 
as the Redwood City address of a residence owned by defendant Katz.  (FAC, 
¶ 25.)  In fact, the same is true of all of the entity defendants.  (FAC, ¶ 36.) 

 

• In 2018 the official addresses for all of the entity defendants were changed to 
the San Carlos address of a new residence owned by defendant Katz.  (FAC, 
¶ 26 and ¶ 37.) 

 

• Defendant Katz is the manager of, and the agent for service of process of, all of 
“The Counter” restaurants.  Defendant CI Management LLC is the general 
partner for all of “The Counter” restaurants.  (FAC, ¶ 15, ¶ 32, and ¶ 33.) 

 

• Defendant Katz is a member of CI Management LLC and Counter Intelligence 
LLC, and is also the CEO of Counter Intelligence.  These two entities are 
restaurant management companies.  (FAC, ¶¶ 34-35.)  These two entities own 
and operate all locations of “The Counter” restaurants.  (FAC, ¶ 38.) 

 

• David Katz has used his Facebook page to announce the re-opening of various 
“The Counter” locations following their closures due to Covid-19.  (FAC, ¶ 43.) 

 
E-2. Joint Employer Liability. 

 In the Court’s order on defendant’s earlier demurrer, the Court addressed plaintiff’s 

allegations of joint employer liability as follows: 
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Both parties rely on Martinez v. Combs (2010) 49 Cal.4th 35 for their respective 
positions regarding joint employer lability. There, the California Supreme Court 
interpreted the definition of employment in Wage Order No. 14 (Cal. Code Regs., 
tit. 8, § 11140) to mean: “(a) to exercise control over the wages, hours or working 
conditions, or (b) to suffer or permit to work, or (c) to engage, thereby creating a 
common law employment relationship.” (Martinez, supra at p. 64.) 
 
Critically, Plaintiff’s Complaint is bereft of factual allegations supporting the legal 
conclusion that Defendants were the joint employers of Plaintiff. There are no 
allegations that any specific defendant exercised control over Plaintiff’s wages, 
hours, or working conditions. In the absence of specific allegations that one or 
more Defendants controlled aspects of Plaintiff’s employment, including the 
hours he worked or his compensation, or that any specific Defendant ordered him 
to work in excess of the number of hours permitted, Plaintiff has failed to allege 
joint employer liability. 
 

(Order filed on 9-13-21.)  The question is whether plaintiff’s new allegations, as summarized 

above, correct the pleading defect identified in this previous ruling. 

 The Court finds that plaintiff’s new allegations adequately state a joint employer theory 

as against defendants David E. Katz, Counter Intelligence LLC, and CI Management LLC.  

The First Amended Complaint alleges with reasonable particularity that defendant Katz, through 

the two restaurant management LLCs, directed the business practices for all of “The Counter” 

restaurants.  This theory is summarized in paragraph 39 of the First Amended Complaint, which 

reads as follows: 

On information and belief, the employment policies and practices at all 

The Counter locations were uniform, developed by Counter Intelligence LLC 

and/or CI Management LLC under Peter Katz’ leadership, and implemented at 

each The Counter location, including The Counter Walnut Creek where 

PLAINTIFF worked. 

This finding constitutes a sufficient ground to deny defendant Walnut Creek’s motion to 

strike the allegations from the PAGA cause of action in which plaintiff seeks to seek civil 

penalties on behalf of the employees of other defendants.  If plaintiff’s allegations are proven, 

then under the joint employer doctrine all employees of “The Counter” restaurants may be 

deemed employees of defendants David E. Katz, Counter Intelligence LLC, and CI Management 

LLC, and not just employees of the separate entities named for each restaurant location. 

 F. Status of the Non-Walnut Creek Defendants. 

 While all named defendants have apparently been served with process, and all joined in 

a “Notice of Appearance,” defendant Walnut Creek is the only named defendant who responded 

to plaintiff’s First Amended Complaint.  (See proofs of service filed on 12-11-20; Notice of 

Appearance filed on July 20, 2021; Notice of Motion filed on December 6, 2021.)  The parties 
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should be prepared to address the status of the Non-Walnut Creek Defendants at the next Case 

Management Conference. 

 When reviewing the status of the Non-Walnut Creek Defendants, plaintiff may wish to 
consider whether the six “Counter” entities specific to locations other than Walnut Creek are 
necessary parties, in light of the Court’s ruling on joint employer liability above, and in light of the 
evolving case law concerning the trial court’s role in assessing the manageability of PAGA 
claims.  (See Wesson v. Staples the Office Superstore, LLC (2021) 68 Cal.App.5th 746, 762-
769.)  The Court offers no preliminary evaluation of this issue, but plaintiff should be prepared to 
address it at the next Case Management Conference. 

 

  

 6.  TIME:  9:00   CASE#: MSC21-01706 
CASE NAME: PARK-HUR VS. MUTHUKUMAR 
HEARING ON MOTION TO STRIKE 
FILED BY JERRY STADTLER, HARMY JOHAL 
* TENTATIVE RULING: * 
 
Hearing vacated.  First amended complaint filed 1/14/22. 
 

  

 7.  TIME:  9:00   CASE#: MSC21-01706 
CASE NAME: PARK-HUR VS. MUTHUKUMAR 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY JERRY STADTLER, HARMY JOHAL 
* TENTATIVE RULING: * 
 
Hearing vacated.  First amended complaint filed 1/14/22. 
 

  

 8.  TIME:  9:00   CASE#: MSC21-01874 
CASE NAME: DESANCTIS VS. DOUGLAS PRODUCTS 
HEARING ON APPLICATION TO APPEAR AS COUNSEL PRO HAC VICE (Ben McMillen) 
FILED BY DEFENDANT 
* TENTATIVE RULING: * 
 
Granted. 
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 9.  TIME:  9:00   CASE#: MSN21-1944 
CASE NAME: ARCHITECTURAL PRESERVATION  VS.  CONTRA COSTA COUNTY 
HEARING ON MOTION FOR EXTENSION OF TIME TO PREPARE ADMIN. RECORD 
FILED BY ARCHITECTURAL PRESERVATION FOUNDATION, et al. 
* TENTATIVE RULING: * 
 
Hearing continued by the Court (at the 1/13/22 hearing) to March 3, 3022 at 9 a.m. 

 

 

 


